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Introduction 

The Union Cabinet in February 2020 approved the Surrogacy (Regulation) Bill, allowing a 
‘willing’ woman to be a surrogate mother and proposing that the Bill would benefit widows and 
divorced women besides infertile Indian couples. The Cabinet approved the Surrogacy 
(Regulation) Bill after incorporating the recommendations of  a Rajya Sabha Select Committee. 
The 15 major changes suggested by the 23-member committee to the Surrogacy (Regulation) 
Bill, 2019, also included deleting the definition of  ‘infertility’ as the inability to conceive after five 
years of  unprotected intercourse on the ground that it was too long a period for a couple to wait 
for a child.  Minister of  Information and Broadcasting, Mr Prakash Javadekar stated that “the Bill 
is aimed at banning commercial surrogacy and allowing altruistic surrogacy.” 

The Bill has been hailed as the need of  the hour, to mitigate the many reports concerning 
unethical practices, abandonment of  children born out of  surrogacy and exploitation of  
surrogate mothers. The legislation is a culmination of  more than a decade of  efforts to regulate 
the surrogacy industry in India. But the government’s nod to altruistic surrogacy could prove 
counterproductive. It will offer an opportunity for corruption, black marketing, and the surrogacy 
procedure being done clandestinely. By banning commercial surrogacy, the Bill assumes that 
altruistic surrogates are not exploited, ignoring the fact that unpaid surrogacy is also exploitative.  

  
A New Regulatory Framework 
To bring about regulation in a largely unregulated industry, the Bill provides for the creation of  a 
National Surrogacy Board and State Surrogacy Board, which is a much-needed step. The 
provisions to include three women Member of  Parliaments and three officials from the Ministry 
of  Women and Child Development among the various members of  the National Board is an 
appreciated move to highlighting the prime stakeholders, women. At the same time, the lack of  
medical professionals on the Board presents a problematic aspect and prevents technical 
knowledge from reaching the government. 

The Bill provides for registration of  clinics providing the service ensuring the monitoring of  the 
due process. Further, the surrogate mother can exercise her agency and terminate the pregnancy 
in accordance with the law without any consent required from the intending couple. The Bill 
further requires that the intending couple must provide for all medical expenses for the surrogate 
mother and ensure insurance coverage. Previously when there was no such provision, the 
surrogates were made to understand that the doctor or the intending couple was not responsible 
for any death resulting from the procedure.  There was barely any accountability relating to 
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insurance and expenses (Pande, 2009, p. 147). The intending couple can no longer flout their 
responsibility, for it is, after all their child. 

Another important provision is that only Indian nationals, Non-resident Indians and Persons of  
Indian Origin can access surrogacy services in India. This seems to be a direct response to India 
becoming a global hub of  cheap surrogacy and the complicated citizenship issues that were 
arising when the babies were born in India to a foreign couple especially in countries that do not 
allow surrogacy. One of  the most well-known cases is that of  Jan Balaz’s twin boys. Balaz and his 
wife, a German couple who used surrogacy in India using eggs from an anonymous donor. The 
German government did not recognize surrogacy as a legal proof  of  Balaz’s parentage. The 
Indian government also refused to recognize them as Indian citizens. The children were facing 
potential statelessness. It was only after two years that the German government permitted the 
children to move to Germany with their biological parents by treating them as adopted (Reddy, 
2020, p. 103). Such citizenship issues become a major problem for governments and therefore 
restricting the option to Indian citizens prevents such controversies from arising.  
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Laws to Protect Children from Abandonment 

In India, two-week-old Baby Manji Yamada was abandoned in 2008 after the commissioning 
parents in Japan divorced during the pregnancy and the commissioning mother refused to accept 
the baby. The court granted custody to the baby’s paternal grandmother after a protracted 
courtroom battle but the case created a public uproar as well as demands for a legal framework to 
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address such infractions.  This case was one of  the driving factors to make strict regulations on 
the practice of  surrogacy. 

Chapter VII of  the Bill penalizes any person up to 10 years imprisonment and fine up to10 lakh 
rupees for offences such as advertising or undertaking commercial surrogacy in any manner, 
disowning or exploiting the surrogate child or surrogate mother, selling or importing human 
embryo or gametes for surrogacy purpose and conducting sex selection in any form for surrogacy. 
The altruistic surrogacy model as proposed in the Bill is based more on moralistic assumptions 
than on any scientific criteria and all kinds of  value judgments have been injected into it in a 
paternalistic manner.  

There are however few controversial provisions of  the Bill, some of  which are discussed in the 
subsequent sections. 

The Debate Surrounding Prohibition of  Commercial 
Surrogacy: 

The most controversial and widely debated provision of  the Bill is banning commercial surrogacy 
in favour of  altruistic surrogacy. The initial version of  the Bill required the surrogate mother to 
be a ‘close relative’ of  the couple. The Bill had failed to define the word ‘close relative' and hence 
because of  which it remained ambiguous and vague. There were no criteria to determine who is 
a close relative and one of  the repercussions could be that the parties can create fake certificates 
of  close relatives in order to get approval for the surrogacy process.  

The Select Committee set up by the Rajya Sabha recommended that any ‘willing woman’ should 
be allowed to become a surrogate mother, however, other than the mandatory insurance cover 
and medical expenses, no other monetary compensation is to be provided to her. So, there is a 
complete prohibition on commercial surrogacy. 

The Select Committee report states that allowing for commercial surrogacy would commodify 
“the noble instinct of  motherhood.” These moral constructions come from a common idealised and 
utopian notion of  motherhood which is common in patriarchal constructions. Motherhood is a 
socially constructed notion and is socially defined in very narrow ways (Nicolson, 1993 p. 204). It 
has been argued that these cultural constructions come from the attempts by researchers to look 
for psychopathology among surrogate mothers and viewing them as not ‘normal’ for not having a 
‘natural bond’ with their children. And this functions on assumptions as to what normalcy is 
coming from a gendered cultural construction about motherhood. Majority of  surrogates report 
high satisfaction while relinquishing the child. Yet, they do have a nurturing nature towards their 
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own children. Studies have found surrogate mothers to be ‘average mothers’ just like anyone else. 
In cases of  surrogacy, they have a psychological preparation relating to giving up the child and 
were able to cope very well. They are self-aware individuals who exercise a free choice in 
choosing to offer the service. (Teman, 2008, pp. 1104 -1109). 

In any analysis, one has to look at the major stakeholders involved which in this case are the 
surrogate mothers. Kalindi Vohra (2009) has argued that under capitalism, there is a construction 
of  the body by the woman where there is a separation between the body and the self. Such 
construction allows the pregnant woman to see her participation as a form of  work or 
employment viewing the relationship to the child as temporary and different from that of  a 
parent. She views her womb as a property to rent and the foetus as belonging to someone else. 
This alienation and commodification she argued, are not very different from any other mode of  
production under capitalism (pp. 275-276).   

The perspective of  the surrogate mothers can be viewed from a series of  interviews conducted 
with them. Rozeé et al (2020) conducted interviews with 33 surrogate mothers who were doing it 
for money. Those who had been in previous wage labour before felt that this was much better 
work compared to their previous jobs. They were having peaceful days as they were finally getting 
some rest and were free of  workplace hassles. They viewed it as an opportunity for upward social 
mobility and hoped to provide their children with better opportunities through this. They saw it 
as enabling themselves to rise above social and gender constraints. Further, they are being denied 
the right to choose their profession under Article 19 (1) (g) of  the Constitution. 

At the same time, there is a scope for use of  force or compulsion towards women by their families 
though that does not seem to come out in the interviews. However, one must keep in mind the 
relatively small sample size of  the interviews. There is on the other hand no motivation for 
women to become surrogates. There is emotional labour involved and there are risks that they 
are taking besides the fact that it would lead to disruption in their usual economic occupations 
resulting in a high opportunity cost. As a result, it is highly likely that despite the condition of  
close relatives being removed, women in the family would face coercion and compulsion to 
undertake the task which they may not necessarily want and for no compensation. For instance, 
in an analysis conducted by Sohini Chattopadhyay (2018) for The Hindu, she found a skewed 
gender ratio in case of  organ donation indicating that it is an expectation on part of  the women 
to undergo biological procedures for the sake of  the family. 

The stakeholders and various other organizations cannot guarantee that the altruistic surrogate 
who may be a close relative is not coerced into becoming a surrogate by just removing the 
commercial component of  the practice. Not every member of  a family is able to resist such 
demand in the patriarchal nature of  Indian family and society with strong and often 
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overpowering ties of  filial piety. And hence, in such an environment it can become even more 
exploitative.  

Therefore, commercial surrogacy is not a simple matter. Of  course, there are questions of  morals 
and ethics involved but every individual should be able to choose for themselves what is ethical or 
moral for them without the State deciding it for them. The issue requires a careful analysis 
weighing the harms against the benefits. One thing that now needs to be considered is the 
presence of  the National Surrogacy Board and the State Surrogacy Boards. We now have an 
overarching legal mechanism to monitor and regulate legal frameworks relating to surrogacy. 
Their role could be expanded to scrutinize contracts, ensure the health of  the surrogate mothers 
and prevent any wrongful practices or economic exploitation from taking place. There can be 
proper guidelines for contracts and close monitoring. The limitation of  the process to Indian 
couples also helps ease some of  the problems of  commercial surrogacy that were arising 
previously.  

Limitation of  Access 
The pernicious nature of  the bill is evident by its prohibition of  live-in partners, same-sex 
couples, foreigners, and single parents (with exceptions carved out for widows and divorcee 
women) from using surrogacy services. The Bill allows only infertile married heterosexual 
couples, divorcees and widowed women fulfilling a certain criterion to be eligible for altruistic 
surrogacy. 

It is problematic to exclude homosexuals, live-in couples and singles for it is violative of  Article 14 
of  the Constitution. Several judgements have put forth the idea that a couple in a live-in 
relationship can hold status equal to a married couple. In the case of  Madan Mohan Singh v. 
Rajni Kant, it was held that a couple living together for a long period of  time have a 
presumption of  a marital relationship between them. However, the surrogacy bill denies people 
living in a live-in relationship the opportunity to have kids through surrogacy. Homosexuals have 
been given the same rights as every citizen of  India in Navtej Singh Johar v/s Union of  India by the 
Supreme Court in 2018. They can all be equally good parents so the exclusion criterion is 
arbitrary. 

The bill thus, clearly defines who can be a surrogate and who can avail the option of  surrogacy. 
These criteria are quite autocratic in nature as the definitions have no sense of  rationality. 
Thereby depicting a sense of  blatant discrimination. The bill excludes LGBTQ couples, 
foreigners etc. for the purpose of  the practice without any comprehensive explanation. This 
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means excluding a substantial chunk of  population from availing a practice due to vague reasons, 
thereby indirectly forcing them to resort to illegal methods (Shahi, 2020). 

Conclusion 

The Bill is definitely a liberal and positive step towards the regulation of  a large industry with a 
lot of  scope for exploitation taking place. It has brought about many positive ideas and 
progressive steps. However, it is difficult to justify many of  the provisions of  the Bill. The Bill at 
times has considered social morality above constitutional morality and takes up a heavily 
patriarchal stance. Moreover, there is always the question of  implementation, and the real picture 
of  the Bill can only be analysed once it is passed by the Parliament. The debates if  they take 
place in the Parliament will also likely provide interesting and opposing perspectives. 

The main argument, in sum, as presented by this paper is that the stakeholder perspective has 
not been well integrated into the Bill. It has assumed a top-down approach which is problematic 
for any state policy especially in a developing and multicultural country like India. Therefore, the 
Bill requires careful self  -reflection and stakeholder analysis and should be more in touch with 
reality as well as ensure that it does not get impacted by notions of  abstract and subjective 
morality. 
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