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INTRODUCTION 

The transgender community has existed in India for centuries, however not always in the way 
that Western media portrays transgender communities, but as a third gender, neither man nor 
woman (sometimes referred to as non-binary or gender non-conforming). These communities, 
comprising of  groups like Hijras, Kinnars, Kothis, Aravanis or so on encompass of  people who 
are intersex and transgender and have been referred to in several ancient holy texts and have 
existed across in India often in exclusive communities who devote themselves to certain gods. 

Despite their historic presence and acknowledgement, the transgender community (in all its 
forms) in India have been treated as separate from society. They have a low socio-economic 
background, with limited employment opportunities, often in the fields of  sex-work or extortion. 
This inequality was exacerbated by the period of  British colonialism, where puritanical Victorian 
values aimed to eradicate gender identities that did not fit their limited binaries of  what men and 
women "should" be. It resulted in acts like the Criminal Rights Act 1871, which deemed the 
entire community of  Hijras as innately 'criminal' and 'addicted to the systematic commission of  
non-bailable offences'. Many were forced to register themselves as eunuchs and forced to cut their 
hair and remove any form of  female clothing or identifiers, and experienced police brutality and 
coercion. In essence, it aimed to erase this community from South Asia. 

This colonial inequality has had a long-standing impact in India and South Asia generally. While 
transgender and hijra individuals can now identify as "third gender" on their passports, they are 
unable to vote unless they are assigned a male or female identity. Many claim that they have lost 
their pre-colonial status of  being seen as blessed and those who could bestow blessings and have 
resorted to begging and sex-work as stated above. In the period where homosexuality was re-
criminalised in India (2013-2018), there was a sharp rise in police violence against these 
communities, ranging from verbal abuse when they attempted to report other violence to physical 
and sexual assault. 

This history places many people of  the transgender and hijra community at a socio-economic 
disadvantage and in need for legal protections. 

BACKGROUND OF THE BILL 

In recent years in India, considerable progress has been made to protect the rights of  transgender 
people. In 2013, an Expert Committee was set up to understand the transgender community's 
position in society and the problems faced by them. The Committee stated that transgender 
indivduals and communities faced issues of  social stigma and discrimination, which affected their 
access to education, healthcare, employment and government documents. The Committee 



recommended that those who identified outside the traditional binary of  man or woman in the 
transgender community should be declared a 'third gender'. 
The systematic exclusion and hostilities against the transgender community paved the way for the 
landmark  National Legal Services Association vs Union of  India (or NALSA) Judgement in 
2014. A historic decision was taken by the two bench judges comprising Justice Justice K. S. 
Radhakrishnan and Justice A. K. Sikri. The judgment legally recognised transgender as a third 
gender or non-binary gender identities. It upheld the fundamental rights of  transgender persons 
in India. The first Bill on transgender rights was introduced by a private member Tiruchi Siva 
and was unanimously passed by the upper house of  the parliament in 2014. It was the first time 
that a private member bill was passed in Rajya Sabha. However, there was a delay in the tabling 
of  the Bill in Lok sabha. The reason became evident when Transgender Persons (Protection of  
Rights) Bill, 2016 was uploaded by Ministry of  Social Justice and Empowerment. The provisions 
of  the Bill were highly diluted and were unrecognisable to the ones tabled in 2014. 

The Transgender Persons Bill 2019 which was introduced in the Lok Sabha by the Minister for 
Social Justice and Empowerment, Mr Thaawarchand Gehlot was passed by the Rajya Sabha on 
26 November 2019. The Bill describes a transgender person as one whose gender does not match 
the gender assigned at birth. It includes trans-men and trans-women, persons with intersex 
variations, gender-queers, and persons with socio-cultural identities, such as kinnar and hijra. 
Intersex variations are defined to mean a person who at birth shows the variation in his or her 
primary sexual characteristics, external genitalia, chromosomes, or hormones from the normative 
standard of  a male or female body. The Bill prohibits discrimination against the transpersons 
community in employment, education, housing, healthcare and other services. The Bill also 
mandates the government to take up welfare schemes to ensure participation and inclusion of  the 
transgender community.  

The Bill that was passed with almost no debate was objected by the  
the transgender community that publicly expressed dissatisfaction with it and it was approved by 
the Lok Sabha as "Gender Justice Murder Day". 

FLAWS IN THE BILL  

The Bill is first of  its kind in protecting the rights of  the transgender community in India, but is 
ostensibly ambiguous on several grounds and is considered to be regressive by representatives and 
allies of  the Transgender community.  

 The 2019 bill acknowledges the right of  transgender persons to have a self-perceived notion of  
their gender identity as reinforced in the 2014 NALSA judgement. However, the Bill follows a 
two-step process of  qualification. Firstly, it requires a Transgender person to apply for a 



transgender certificate which requires a self-declaration of  identity. The second process involves 
surgery and medical documents confirming it. The district-magistrate is empowered to issue a 
"certificate of  identity" which will confer rights and be a proof  of  recognition. The Bill is silent as 
to how this decision is made. It is inconclusive of  the fact that whether a trans person who holds a 
male or female gender certificate and has not undergone surgery will have access to government 
welfare schemes and programs meant for transgender people.  

With the deep-rooted stigma and social prejudice against the Transgender community, A 
transgender person is disproportionately vulnerable to sexual abuse and violence. The Bill 
recognises several offences against the community such as forced labour, physical, sexual and 
verbal abuse but the penalty that it lays against these criminal offences is two years maximum 
which is out of  sync with existing penal provisions for rape and sexual violence. If  transgender 
people are sexually assaulted, their attackers face a maximum jail term of  two years against a 
minimum of  seven years for women who are assaulted. The Bill trivialises the abuse suffered by 
the Transgender Community by prescribing mild fines and punishments and also violates their 
right to equal protection of  the law under Article 14 of  the constitution. 
The transgender community have over the years faced discrimination and atrocities, pulling them 
back from a plethora of  educational and employment opportunities. The Bill provides an 
inclusive education and non-discrimination in education and employment. Still, it fails to provide 
the much-needed reservations in these areas which will, in turn, provide them equal opportunity 
to avail these opportunities. Even though the NALSA 2014 judgment directed the central and 
state governments to extend entry-level reservations to educational institutions and public 
appointments, the Bill doesn't recognise any such reservations. 

Mant birth families are apprehensive and don't embrace the gender identity of  those who 
identify as transgender. Sometimes the birth families are the first sites of  physical, emotional or 
even sexual violence. The Bill offers institutionalised rehabilitation by court order as the only 
alternative. The decision that whether such institutionalisation can happen only at the behest of  
a transgender person, or if  the court can direct otherwise remains obscure. Even if  the children 
decide to defy the pressure to conform to the so-called gender norms and join the trans 
community, they can no longer do so. The Bill compels a minor to cohabit with their natal family 
or seek homage in a rehabilitation centre.  

IMPACTS 

One of  the critical impacts of  this Bill is the invasion of  privacy and a reduction of  choice due to 
the requirement of  the sex reassignment surgery that is required by the district magistrate to 
identify as their self-identifying gender. While the first stage of  applying for a transgender 
certificate is done on the basis of  self-identification, gaining a gender recognition certification is 



reliant on the individual getting gender reassignment surgery AND being approved by a district 
magistrate. 

Many trans people and allies express a problem with this surgery being a determining factor for 
people to identify as transgender, with a critical reason being the fact that gender determination 
is placed at the hands of  the district magistrate who is free to use their discretion. Even with a 
gender reassignment certificate to identify whether someone can officially declare themselves as 
the gender they are, which erases the goal of  many trans people- self-determination.  

Additionally, a gender reassignment surgery in India can be costly, costing around Rs 5-6 lakhs 
for a male to female transition or Rs 4-8 lakhs for a female to male transition and it might not be 
a choice that every trans person can afford to make. Without this surgery, and the subsequent 
certificate, it becomes increasingly difficult to file for discrimination lawsuits and gain the 
protections that the Bill claims to provide. Furthermore, many trans individuals might not want 
to fit into the categories of  "man" or "woman" that this certificate allows. 

As one trans woman said to YourStory, "This Bill gives power to everyone but us, to determine 
our future and our lives- the District Magistrate, the Chief  Medical Officer and the 
court." {source}. This example further shows us how the lack of  consultation over trans 
individuals leads to flaws in the Bill itself. 

The second issue ignores the realities of  the transgender community within India, which is that 
many come from a historically disadvantaged background, particularly in the kinnar, hijra and 
jogta communities. The previous piece of  legislation surrounding transgender rights, NALSA 
recommended that transgender individuals should benefit from reservations, where a certain 
number of  places in government offices and schools be given to people from a disadvantaged 
background, which is often used to alleviate the impacts of  caste-based discrimination. Most 
activists ask for a horizontal or intersectional reservation, where multiple facets of  a person's 
identity (like caste and gender identity) are taken into account in the reservation process by 
allowing them to access benefits. 

However, the current variation of  the act does not ensure this. Most activists feel like this is 
another symbol that this Bill ignored transgender voices since its inclusion would have led to a 
more progressive outlook on reserving certain seats in education, employment and healthcare. 
Many transgender communities have historically existed on the fringes of  society since they have 
been shunned from mainstream society, and many have to rely on prostitution for survival. Thus 
the argument is that reservations would allow these communities that have been historically 
repressed and socially and economically backwards to gain access to opportunities that would 
enable them to escape these situations. Many activists claim that without reservation, the act does 



little to protect transgender people, citing the sentencing and other actions as "tokenistic", 
determined not to allow transgender individuals to improve their socio-economic status.  

This Bill and it's iterations in 2019 and 2018 has been contested due to its deviance from the 
NALSA bill which was made with detailed consultations from the transgender community.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

CONCLUSION  

Gender identity plays an integral part in the assessment and development of  essential aspects of  
a person's life. The fundamental rights of  transgender people emerge from their gender rights, 
and without gaining a certification, many in this community won't be able to avail their rights. 
This demonstrates that the gender rights issue highlighted in the Bill as a human rights issue.  
By ignoring the views of  the transgender community in India and the NALSA act, this Bill has 
set back a decades-long transgender rights movement in India to not conform to the binary 
gender norms and to be given protections (such as reservations) that they need due to their 
historic marginalisation. This, along with the fact that this Bill requires expensive gender 
reassignment surgery and the violation of  privacy. The ambiguity of  the Bill and the supposed 
performatives is why it is essential to revisit and amend the provisions of  the Bill. 
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